STAT
Declassified in Part - Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418R000100130001-7

ILLEGIB

TR

PREPUBLICATION REVIEW AND SECRECY ACREEMENTS

HEARINGS

BEFORE THB

SUBCOMMITTEE ON OVERSIGHT

OF THE ’

PERMANENT _
SELECT COMMITTEE ON INTELLIGENCE

T R Y I T R A P A VS I T T
N R EPS PSRN ; LL oy g 8 e b g T
e e re

HOUSE OF REPRESENTATIVES
NINETY-SIXTH CONGRESS

SECOND SESSION . %

APRIL 16, 24 AND MAY 1, 1980 g

% ‘

U.5. GOVERNMENT PRINTING OFFICE
70:037 O WASHINGTOXN : 1980

L]
e T e T L T T 2
. ‘v e i ot T . N .o WOTTA TR IR T 74 R BT A

Ui
ES3
u
i o
e ey g e e | 0 A AR AP P B e T oy LD T e et TR VIR RN ¢ ey 4
> 7 o e e T oy G b = SR TURN RN RU QY 913:_3.“_"”.“ <

” .ﬂ Declassified in Part - Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418R000100130001-7



1

. ] .
Declassified in Part - Sanitized Copy Approved for Releas_e 2012/1 1/21: CIA—RDP99-OO418R090100130001-7

hand, and then not covering up embarrassments on the other, as if

" they were two polar opposites, whereas in fact there are enormous grey

arcas between what is and what isn’t, and how cloile.cs;n you get to
saying something that docs or does not reveal son;c hing. becanse I
Mr. Corsy. I don’t feel muscled on that, Mr. C w.lrina.n, tqnto el
think that the basic understanding I undertook when h wcg lision o
relationship years ago was that they would ‘make the dec! )

" wouldn’t. .

And you asked about the French ecllcition of the book.
. Yes;-I was going to ask. o .
%g CAOS;’;;:Y A:(Si that I tl;gink 3s a fair evidence of this, just as this
i i t. 1 ) e .
Ot]iexf.olur;féd:.nreasona‘ble basis for the Agency’s position with x;spcﬁ:t
to the statement they asked me to stop saying. I underst:il “i) };
they said it. It’s all right. I didn’t think it was any carthshaler, bu
b ight to malke that decision.
thgnh;l};’: al;‘iéétrl;h edr?tion'of the book, what happened was that I s:ﬁt
the draft of the book to the Agency, then sent the same drafi};l to the
publisher with a note saying that the Agency has this book,_% ey are
going to review it, and they will probably ask for some modifications
in it, or I don’t know whether they will or not, but if they do we are .

" going to haye to make them before we publish here, before we publish,’

pea}ﬁg;r had made an arrangement with a French publisher who

; ey oy -
¢ get started on the translation very quickly, and so they
‘r:x?xrclltbe‘i t}%e';‘ox and sent the thing over to_the French pubhsherﬂt;o
begin translating. When the Agency and I had negotiated out o?',
few differences we had, I infgrme% th% publ&sher tglfe:}?\ft “;a:dnhe
. ized and what then had to be changed or tak », and
g?sh:?sm\:': h;crl1 agreed, but he forgot to pass it on to the French, I had

" assumed that he had, of course, since I had dealt only through him.

igl final.
arison of the two texts shows the original versus the
T}ﬁrgoi?g'erit couple of newspaper articles on 1t which showe(} tllztzg
the differences weren’t of any worldshaking quality, but nonet l:'o.
I accent the point that the Agency should make that deterrr]nng.tlh en.
They have a sense of what today they want to keep and dei don’}t,i
donyt, which may be different from mine from yesterday, 3}111 £ Son
find any argument with that. I accepted the discipline of he ggon)‘;
in that regard, I am sorryhthlsdmlsta.ke occurred, and I have
ing that I should not have done. ]
50111\}221;,11; hould the Agency sue .mle a?dt t.aléetnwgo);n a;)t.l;ez‘tsfﬂt]hghlzx:&ce};
ies? Maybe so, but certainly I tried to ply with
;gyin?;ielfad ?rf é‘l;l;t ca;e, but it wa.lsn’t a tfnzu:t:er (s)fu?:g] ewﬂl, it wasn’t a
g jection of the discipline; it was a stumble. . .
m%&tf.‘ Xﬁrﬁ?e cltéut, again, its ;'Eoes to the administrative (}:ﬁic’\:‘letll]is;
because ‘even that, isn’t that a technical violation of the n:,dr(.é1 ont!
I mean, technically speaking, should you not have completed the oxt
and then cleared it with the Agency and everything before you (i e
talked to the publisher, I mean, before he even saw any manuscr [1) H
Mr. Covpy. Possibly. I would leave that to a rather specific, deté).x e
‘legal analysis. I was under the impression thqt it rcfe;red to whgx was
actually -published with respect to a manuseript of this nature.

Mr. Aspin. You sce, the difficulty is X think an author under these
guidelines has a_great problem because he would not even be able to
work with a publisher or with an editor at the publishing house unless
that editor was also cleared and, you know, had——

.. Mr. Corny, Well, I had a collaborator on writing mine, and I made
it clear to him that I was not going to tell him anything that was
beyond my limits. He was going to be in a situation that anything I
told him was in my view totally unclassified and within the rights. ™

Now, in that single respect I was wrong, no question about 1t,

Mr. HavperN, l\fny I just make a comment on that?

Mr. Asrin, Yes. .

Mr. Harreeriv, I think the regulation is absolutely clear. It talks
about disclosure to anyone, The ﬁgency’s position again in the Sne
case is that it is not that Snepp revealed something that he should not
have, it is t.hat_ he made the judgment about what to reveal, which
Mzr. Colby did to his collaborator, and then to the American publisher,
to all the employees of the American publisher, to the French pub-

" lisher, to all the employees of the French publisher. T don’t know the

process by which that manuscript moved from the United States to
rance, the question of whether that was secure.

In other words, if you take the Agency’s position that they have to
be able to assure a foreign source that they will make all those judg-
ments, the question then becomes are the collaborators of people writ-
ing books cleared by somebody? They aren’. Are the publishers
cleared? Wo know the CIA had agents in the publishing houses that
told them about the Marks and Marchetti book, Docs the XGB have
agents in publishing houses, or in French publishing houses? And I
think that if you look at the precess that went on with M. Colby’s
boolk, leaving aside the possible allegations of badl faith in the case of
Snepp, which was not in the lawsuit, the same control that the A gency
insists it needs was lost in the case of that book because of these ex-
posures to the person who was his collaborator on the book and all the
people in the two 'publishing houscs. :

Now you go to the other extreme, according to the Agency, if Frank
Snepp had gone on national television live on %60 Minutes,” as he did
to so}xlr.xe extent, and revealed everything in his book, he hasn’t violated
anything,

You put that all together, and I think you have just got an absurd
system, where you claim that you can give assurances to people, that
the Agency will make the judgment, when manuscripts are shown to
publishers and collaborators and people talk on television, and what
you are protecting in between are some geople’s book manuseripts.

Mr, Corpy. I would say just in some defenso that the differences I
think can e seen as not the sorts of things that would upset foreigners
very much. In every one of those cases, I leaned over as far back-
ward as I could to protect the foroigners, and the fow excerpts here
that the Agency took a position abont don’t involve foreigners, as I
remember. .

Mr., Lo, T agree with Mr. Colby’s view of that, but I also ought
to. point out that I am involved in one freedom of information case
whero the Agency is withholding documents, and wo are saying that
they should Le released beeause they deal with what has been revealed
in Mr. Colby’ IFrench edition, and the Agency has taken the position,

Declassified in Part :Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418R000100130001-7

..

. RN SV

| .



- - X . PR .
Declassified in Part - Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418R000100130001-7

no, wo cant relenso tham, they will eanse identifiable dunage to the
national dofense and foreign relations, and that Mr. Colby’s Fronch
book should be dismissed as rumor and speculation and not the official
confirmation of the U.8. Government, und I think that is an absolutely
preposterous situation. Wo will see what the courts think about it. But
1 agree'with him, but the Agency doesn’t agree with him, that those
matters that appeared in the French book are indeed classified at the

" level of sceret, not even confidential.

Mr. HavreriN, Moreover, the Agency’s position, again, is not that
the Snepp book had classified information, but that they can’t lot
other people make this judgment.

So even if there had been no deletions by the Agency from Mr.
Colby’s book, their position, argued in the Snepp case, was the fact
that it was disclosed to other people without their first reviewing it is
what causes the injury because of the confidence factor with other peo-
ple, and they say about Snepp’s book, even if he guessed totally right,
which they conceded for the purpose of that litigation, he did harm to
the national security. .

Mr. Corny. But the difference between myself and the Snepp case is

“that I made an effort to comply with their rules; he made an effort to

avoid the rules, and I think that is the real distinction between them.

" That was what they were enforcing, is that they have a right to com-

pel their people to comply with their rules. .
Now, 1 hag préviously made the effort to comply with their rules, so

. that issue wasn’t up between me and them. The issue there was whether’

something was released. .

Mr. Ly~ncr. I, Mr. Chairman, ought to point out at this point that
there have been a lot of references in these hearings to Mr. Snepp’s
.conduct, and I am certainly not going to argue that today, but Mr.
Snopp, I think I should point out, is in the process of proparing o
submission to this committee to get on the record his views, As you
know, wo never got a trial on theso issues, they were summarily dealt
with on appesl, and I don’t want to argue them, but there is another
side, and Mr, Snepp is going to make it to the committee.

Mr. Aserv, Well, I think his main point is that he did not mislead

. the Agency about whether he was going to submit the transcript; is

that not correct? I mean, he has written to this committee and denied
allegations by the CIA that he had continually promised to submit
the %?)ok for review, and then the implication of the spokesman from
the CIA was that he had gone back on not only his contract, but also
on his promise, in other words, that Snepp had deliberately misled
them. His point was that he did not mislead them, or he claims he did
not mislead them, and his point is that what ho did is—he doesn't
-claim that he followed the contract, but he does claim that he did not
deliborately mislead them. .

Mr. Ly~ That’s right. There is an enorous fuetual dispute as to
what transpired in the meeting on May 17, 1976, between Mr, Snep
and Admiral Turner. But prior to that time Mu. Snopg had made 1t
clear that he was not going to submit the book, he told many repre-
sentatives of the Ageney that, told them that he wasn’t going to submit
it because he didn’t think he had to submit it. There is absolutely no
question that tho Agency knew that he was writing a book and ‘what
he was writing about.. The only thing they didn’t Jnow was who his

publishor was, but. they—well, ix‘1 fact they did know v is publi
. y—w hoy wvho his sher
wass from another source, So they knew an awful lot ui)ou{,'.lit.lmblMm
d’_Bnt. then there gets to this meeting on May 17 whore there is a
Isputo in recollection between Mr., Suepp and” Admiral Turner, and

you willhear from Mr. Snepp on that, I’

Mz, Asrrn. Anyway, the point did leave us with a very interesting

caso on the enforecability of the contract, which is what we were look-.

ing for, and now we have oot the judgment on t}
Mr. HavrreriN, Let me jeﬁst make i’% clea Mr. Giai
1 . g r, Mr, A
all)legwtlons about whether he deceived affected :oxg;]gﬂfntrixtgé ?ﬁg:}é:
a (éut how much money he might have to pay did not affect as I
understand it, the argument about whether he had violated his con-

tract, and the violation of the contract came simply from the failure to .

clear. Tt would not have been satisfied if had
and said I am not going to clear this marﬁlsoiip?ued P the Agency

Mr. Lyxcm. You sce, the A, ncy began litigating this case on the

. ground that he didn’t submit the manuscript, and then they began, as
y

good lawyers do, to pour in anythin i
} 0 an g they could, and they t
glak(?;t }‘ook' as if he had acted in bad faith, and then \vibho%t zl: tﬁi:lo
ho llsdtuct judge, who does have o reputation for erratic behavior,
ﬁgx{x{c;ﬁ ngdhtglgfic ?gtpélbhshed surregtiﬁiously, deliberately and willfully,
.for money, and that has been picked up in th

pellate courts and in the Supreme Court and in ] & bross, tnd ool
we feel it is a factual issue which is o "and hasiig Do Srunkly,
A pen and hasn been r
it ﬁlghlbi to be m‘solved. and has affected the whole climato o?stfl,xl: idaszs
- lx. NOMERSTEIN, Mr, Lynch, you have indieated, or I gucss Mr,
Halperin indicated that the Agency has the option of getting an in-
]Smlctlon n one of these cases, They did not get an injunction in the
hnepp case because, as they testified here, they had the impression that
ue was t;cﬂmg them that he was going to have the book c&vm-(-ll. Now

lmt was the area of the deception, that he was going to have the book
[ eﬂ;edl_, and uv’%lldcd l)nvxilg them seek an injunction,

'+ JYNCIL There Is a lot of evidence that he told them vor clenrl
tihz}t he was not going to have the book cleared, and that tl'yc;' c\::ni
doing everything they could to assemble information that would have
enabled them to go to court and get an injunction,

%}r. %ommsrﬁm. Why didn’t they ¢
F. LYNcH. Because they didn’t get any information that what s
. . . . ¢ t
g;ehéi &?togs%{e rv;aésl (t;lsaen}agm to ft}iz nastxona.l security, They had twl(t 1;‘:::

) riends of Mr. Snepp taperecording his e rsa-
833;52{’?0%1;21; w(alst 111n Xhe book an givgxg them t% the o(]},evr(;(l-xbgl
Co 1 and the i ; ;
mﬁnctign Offic c’ouldn’t o igéency was trying to assemble a case for an

r. RomErsrein, B 4 i
injltmction—-— I ut that wasn’t the issue, They could get an
{r. Lyneir You asked why they didn’t inj i
X \ y didn’t get an injunction, .
. fntlérosi[l?lriflt l(;u;i.o’ll‘léeyi could have gotten an. inlemction beeause he
e miending to ate Qs contract, the same issue that they eventu-

M. Liyncir. You cannot get an injunction to foreo someono to com-

Dly with a contract unless you can emonstrat i

{ 0 ¢ that you are goi
sufler irrepar z‘tblc damage asn result of the breach of gixc contxr'?n,ctfl %xfg
since they were not able to ascertain that there was classified informa-
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tion in the book, they werc not able to make the case that there would

- bo irreparable damage in the book, and they were not able to get the
- affidavits to go to court for an injunction,

i ion that Mr. Halperin
. RoersterN. That raises the other question
ruihsgi :l[}efore. You said tw? contradictory things here today.
. Haveerin, Only two .
: %g Roxzmsmm. Tzvo that contradicted each other. s nad
You indicated that the Agency had never claimed thﬁt thm.zgen "
revealed classified information, and later on you said, well, the Agency
does say in fact that he t}z;eveta}}ed Ch'lfls::%zd ;ﬁzxggﬁox‘:ﬁh tho case on
lly aware that they sai y n
theY x(::rg;?vfilslst% of the qucstior}; of (tlhe ,%ontmtcg bggg%ssgléﬁ:erg:a\s':lgf
ous reasons, among them that they don’t wan }:z & you were not reslty
ich i tion is classified. So you knew that you were
;gé(i:x}:rru:fganghz Agency position was., The A, ency posﬁ;;jmi as i%ce)g
know, and as you said the second time, was that he did reveal class
infon’xmtion, ut they proceeded zéagmnst }ﬁler:e 1;1 grliltaigrg? fﬁ:i& gency
Now, do, you know of any instance I:vd re b critio of the Ag
had submitfed a manuseript and was aske Tl b b——u "
i t on what you said, I thoug
Mr., HavreriN. Let me, if I can commen et o o ogh
1 to say—and play the tape to be sure— ha s
}n‘:vafigzzftlllme Inws}l’lit;didgmt alleged that anything in the book was
classified. . OK
N. . v . .
%ﬁ I:[;:\)rxﬁ‘x;sx?l understand thlc;y }are now saglxqgﬂix;cg lx;mglral?ses ]\Ecend e
ing .do think there is materia ] d.
T e, they o i I can’t find anything that is.
Twould be interested in sceing what it was, I can’ danything that s
i in my view, is not taking out criticism. I don'
nglfnlﬁ;eﬁgrkgMarci\etti boqk]sexﬁtepces \Zveé‘}el d:iﬁi?algfﬁgssg ft}txﬁ};
were critical of the Agency, I think the issue is the ness of the
j i i formation or not, and that as Mr.
udgment dbout what is classified in 0 -no |3 Mr.
ready shows that one cou
ynch has suggested, our experience a, 5 e conlc bvo
: e friendly to the Agency, if you re
ERONPT AR b tence and say, well, it is hard to
senior official, they will look at a sentence sy, woll 3 s hard to
tell whether that is classified or not, but we _n.mH g arge fo have o
ith some former sénior official about it. If you
%’a};&:}ﬂt}i‘ or Snepp, they look at that sentence and say, well, ilet’sssitfzitkd?
it out, and there 1s a judgment call here about whether it is classifle
“Itis hen I was in the
i bsolutely human process, and I know when
G(:I:e;;rmn% we wog’Id get manuscmp’ts fr(})lmbth:h Stzstte ?:s&;rzr?%lgatg
. If the manuscript was a speech by the Secr 2
:i; lﬁ: !ﬁgd alrcadg seen it al,;ld we knew he W{Ltn'ted]tgssinﬁi(it’I ¥?t\z;):sl§
think a long time beforoe saying a sentence in it is clas od. 2 1t waa o
juni vi ho wanted to give a speech at o lear:
junior Foreign Service officer w. to8iye s speesh at o learned
conference, we would take out sentences e s
j t_call about what is classified, and you are alway
%ﬁiﬁf? thceaquestion, who is going to call whom if I say thls sentence
1s classified ? That is the way it is—it is not in bad faith; it gs f%n m;
evitable part of the system, and it inevitably means t‘hat d] ercriL-
people get different things released. And that is arbitrary an lcu.pr
cious wlen you are talking about the writings of former officials.

: 130001-7
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Mr. RoxersterN, Then you are not saying that the prepublication
roview procedures are being used as punishment against crities of the
Agcnc}'. That is not your allegation, right? :

. Mr. Havrerr. That the prepublication review ? No. We are suggest-
ing that it is an interesting fact that the only lawsuits have ) een
brought against these eritics, oo to

Mr. Lyncs, The enforcement, of violations of the review Pprocess iy
where we see g discriminatory and perhaps vindictive pattern,

r. RoxuTsTRIN, But youonly have two cases j and in those two cases,
thoy refused to have therm—-.

Mr. Haverrin, Four, There are now four cases,

Mr. él'oma;tsmnv. Four cases in which the Government has brought
proceedin, .

Mr. Aspg}ir. I can think of three, What is the fourth?

Mr. Ly~cy, Marchetti, Sne P, Stockwell, and Agee,

T. AseIN. Agee? What is t e case on Agee?

I thought we don’t have a case,

Mr, Corpy, They tried to counterclaim when he initiated a freedom
of information suit,

Mr. Ly~cu. And they succeeded over my most vigorous effort,

. ROMERSTEIN, Well, Marchetti was B.C. We are talking about
You are only talking about cases of people where you have
the prepublication procedure, people who have not submitied their
manuseripts for Prepublication review, and who have enough classified
information in the nianuseript, .

Now, cant you show us % case where somebody who was eritical of
the Agency Dut has had no classified material in his publieation hay
been sued, or on the other hand, a ease where o critic of the Ageney,”
having submitted material to the Agency, has been asked to delefe -
terial that was criticn] ng opposed to materinl that wis classifiod!

Mr. Livvern Can we breale it down? Whae was Lhe first catogory ?

Mr. Roaenrgrain, The first category wus an instance where g eritic
of the Agency has published and hus not revealed any clussified in his
published material where the Ageney hus proceeded against him,

Mz, Lyxer, We beliove the Sneppcase falls into thit category,

Now, I understand the Ageney says there ure 4 hylf u dozen items,
Let me make g point about that. Ny, Snepp was the Ageney press
briefer in Saigon and was the person responsible at the station chief’s
direction for, on g daily basis, telling the press what the station chiof
thought the press ought to know. He was in a unique position and that,
of course, we would agree was declassilied if it was reyeuled to the
press. He was in g unique position to know what about. our operations
in Vietnam had been declassified,

And at the beginning of the lawsuit, when we didn’t know how
the Agency was going to—whether they were going to allege classified
information or not classified information, we of course, preparved for
the eventuality of allegations of classified information, and wo wore
ready to take that on with some confidence.

So I do think that Snepp is a situation where—well, even the testi-
mony here indicates that the classified informntion in the Snepp baok
is marginal at best, and we think we could have demonstrated that it
wasn’t classified, that it had already been officially released.

: : - R000100130001-7
Declassified in Part - Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418
ec

T —



B

I

Declassified in Part - Sanitized Copy Approved for Release 2012/1 1/21-: CIA;RDP99-OO418ROOO100130001-7

Mr. Rosenstein, I did not assume it was marginal. They indicated
it was signitieant. IBut be that as it may, the allegation by the Agency
is that there is classified information in there.

Is therc a case where there is no allegation of classified where the
Agency has proceeded against a former employes who is eritical? |

Mr. Asrin. Give them a chance. They just got the Snepp decision.
- Mr. RoxersTriN. Well, that is a problem.

Mr. Lyncm. All I can really go on is what they say in court, and in
court they have not alleged that either Snepp or Stockwell have re-
leased classified information. Now, they come up here and they go
around to the press and they say all kinds of other things. Well, I
cannot deal with that. I can only deal with what they say to me in

court.
Mr. RomersTeIN. What they said here is their criteria for bringing

the case.

Mr. Haceerin, Well, let me give you cxamples on the other side.
I mean, I think we don’t have either of the cases you suggest. We do
have, I think, very clear cases on the other side, of noncritics of the
Ageney rovealing information that is classified and not being sued,

You look at the Smith book, “Portrait of a Cold Warrior.” I think
it is a terrific bool, I think it is an enormously valuable insight into
how the Agency functions. The fact that the current ruler of a friendly
country was a source of nssistance and support to the CIA is a fact
that the CIA would say is classified. They sold that very vigorously
to the Washington Post about another ruler of a country. It is re-
ported in the book. There’s lots of information in that book that I think
1s unquestionably classificd. He has not been sued. He did not clear

the book. . -

This new book by Martin about counterintelligence, he not only
says that he got a great deal of information from Angleton, which
“clearly could not be cleared if Angleton had submitted his manuseript
because it is classified, but he says Angleton encouraged him to write
a2 book with him. So here we have a situation where a former CIA
official reveals information that the Agency thinks is classified to an
author and says go write it up in a book. Now, the difference between
that and his sitting down and writing the book himself, in terms of
protecting sources of information, escapes me. I am not subtle enough
to understand that. .

And yet as far as I can tell, the Agency has still made no effort to
tell Mr. Angleton that he ought to stop giving interviews to people

and stop revealing information without a clearance. So we certainly
have examples on that side of a judgment made on the basis of some-
thing that I don’t understand that isn’t on the record.

Mr. Ly~cn. Miles Copeland is another one,

-Mr. RomensreIN, I agree with' you on the first boolk, but that was

prior to the time that there were prepublication procedures.

Mr. Hacrerin, The interviews with Martind

Mr, RomersTeiN. The Snepp book.

Mr. Harrerin, You could have fooled Marchetti and Marks, They

were told they had an obligation.
Mr. Ly~crr. And it was after Marchetti and Marks had been decided

that Smith published his bool.

Mzr. . RomersTEIN. But before the Agency set u ]
pr(_)chur_cs th_ey_now have to review ma%eria?i, to re\?ie:l\z‘ ‘i!t e;]vu;};)}gf: tﬁ
(f',ext,am time limit and so on. In the casc of sotnchody who interviews

ormer employees, that is a very difficult situation. How do you cope
with somebody who sits down with a newsman and blabs what Ec
knows ¢ Then you need criminal procedures, . ‘

%{Ir. Iﬁmmx. That’s right. : Lo

T. RonEensterv, But where ‘ i ipt, where
yo&haﬁa“some o, s vl tL’_).'ou have available a manuscript, where

r. Harperin. But it is not a question of revealing source: isn’
%ut Martin publishes his book and says I got this frc)gm secre:'sgnl'f:gstj
in? sa,yst_m e.manuscxlflpt, I went to Mr. Angleton, he told me this
i ox;na 1<}n, said I should write it up in a book. As far as enjoining
; ﬁmGrom uture interviews of that kind the record is absolutely clear,
med m{)ernment in that case—and I will come bacl to the point you’
ullné z 3 to}:xt Marks and Marchetti—there tho Government’s com plaint
whigh L ‘e}x;etw"izys about to be a disclosure of classified information,
Thick cnr]v 0 _1stmg_x'ushcs it from the Snepp cuse, and I think in
t'houo'l ar y cgns.ldcruuox)s about whether they can sue Suepp, they
thou ?.hle in ox;1 er to suo him they had to make and prove the allegation
inf[orma{igxlf e against Marchetti, that he was about to reveal classified

n the case of Angleton there would be no problem it all. You |

3 . 1 . ! ]
nfr.ec?rd of a book and an interview 1(lcnti{iudlin the book as the ;mx‘:'z:, )
ol information. You would have no trouble at all convineine {he judge
oven in the District of Columbia that he is in fact—that he has in faet
prﬁuously revealed classified information and gett ing an injunction.
o ::.h AgmN. But I think that the difference between the Smith book
ond ‘?th ne%)p book is very instructive, They both occurred at n time
: 1;3 ore the elaborate procedures were sct up. We went through all of

at,land you know, they set up the procedures finally at ?\ppmxi-

hmat/a y the date that Snepp’s book came out. I mean, he would have

ad to have submitted it 6 months before. And in one case you have
got a case of 3 man who is a critic and maybe there is some classified
Information there, but a very little bit, Tn the other case you have got
2' guy wcllw hls a defender of the Agency and a lot of classified informa-
tll;zgc’) é‘l?e r.t ey brought the prosecution against the one and not against

et mo go on, if I could, just to ask both of vou the implication

w]};ere we are going with all of this, T would like to misopthe issu: g;
where we proceed from a congressional standpoint or an administra-
tive s(tin;ldpomt, or whatever, where we would proceed from here.
Toin et me ask maybe first Mark Lynch. You say we should not
egislate, your view is that if we legislate in this area, we are going to
reduco the chance that the Supreme Court might say something which
yoxfwouLId find Jr'xlplm acceptable at a Jater point on another case.
Ie,cﬁs;‘;xtio:wn. at is my secondary reason for urging against

"Mr. Asein. The first is that wo don’t know enouel

Mr, Liv~or, That's right. For example, T thinkbﬂ:: E:r‘rlitnm}:g :gisﬂi:,t'

detormina after somo study that insisting on the deletion of informa-
tion which is only classifinble at the level of confidentinl might not
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Mo Aspeiy, Yes. You know, you can see the outlines of whatever
changes. You know, there are various areas that are pretty clear what
needs to be—I mean, first you have to lay out which agencies it ought
éztaxl)&lg ttg Yagl htll‘x’w’ éfulxs no(l', clear now that other agencies couldn’
: o . : . 1 e other than what we consider to be the intelligence

¥ : s that some solution has to be reachéd on this speech a i . 8¢
rggﬁx(r)it:n\e\lf: }é:;g’txha.ve some people confidently tallkini to repog'zpls], sizzlye%:g;zgﬁgﬁtﬁgm culture or somebody else could end up huy mng

cnowing that they won’t get nailed; and other people who are critica. Mr, 2 i i 3 i Y
’ o?:l‘;;r}]&gngni;y tegiﬁod thf:unythin’g they say will Jead to legal action. and ;nggrgt?a?xd?l};f oréhtil;xsttss&org , the intelligence community, properly

The situation at the moment is just fraught with vague.nelssl a.n% Mr. Aseix, Righ%. #hsourees are its most important product.
. s o " L3 3 3 ¢ )
un_certafmgy and is the worst kind of situation from any sensible lega. ablgzl; tﬁngcnl;_ People at the Federal Reserve feel just as strongly
po_ﬁt oA\;?:;. So, we have got thice options, the “malign noglect” abont th t-::a c::o I}ﬂng i;\forinatéor;l, that if that gets out it will destroy the
optio;x, the lc'gislzz.tive option, and the administrative reform option. strongly about t}l,;e t?'(z)tlc)l: ;Jcﬁc& I:ﬁggl&}e'rel&%i ?:-:?;Tlislllmclo{xcl(]‘)‘ag;g:
%}r. IAYNCH.’IX‘?g%x‘;c:;;st }cl)v?s”lu%};ts, ogt;og.i rorous oversiht. il(l));n_t to ihem. E\_rerybody thinks that what they deal with is the
M ﬁ : sféN' 13 x h, T gues “,malim; orous O g ] éng;oz ant seeret in the wox:ld,. und almost every agency in town
Al 111,%;; ) IA};Q;I oo no gn neglect. ngnc hag;l:dto‘ ng.l_{o a convineing case along the lines that the
Mr. Asrn. tYoui do not advocate legislation. Hofw a‘:}c;ut_ ift Vﬁ‘; -‘Z:i: Mr, Z&srm. Y:uncianussccsal:ﬂgtiﬁ:%eq that need to be resolved, The issue
e amiasdine procodures and. standerdize.th diferent Srom the maveEmine i seaomasok things n b rewsonubly deletod
. classifications and systems; make this thilltlg as chimb‘l_f atng fair as limit, a reviewuls)cnl;)lé)cs’s-—:]12205%00(}12;.0;&1.'15}:2x:]guclstéigl?u-xll){:l?fw:\';\utt;lx?xc
o i courage tha some- i i othi X e
e Feeimation tha ahge to the OLA.or to tho intclligente com. VOl i overy thin s, the qucstion of s gEosches ind lectures s
2 4 2 . . d . Lo 1 - 0
munity, we would request that you establish procedures for this and and the question of does it apply to third partics, does the oongstructiv%

make sense. There is so much information which can bo classified
confidential, you may want to raise the standard. You might not want
to buy in to the standards that the Agency is applying right now.

That 1s one.

-

- —— S

we would like the procedures to take into account the various concerns
dealt with in this hearing; in other words, encourage them.
What are your views on that?

trust apply to the publisher, and you know, these are things that could
be worked out. As you say, it would be tough for us to write the law
on that now because I don’t think we know enough about it. But it

Mr. Ly~ci. I am very leery of that approach, getting into my

-second concern that Congress express, through the authorization might be done by encouraging the administration to come up with some

. 51, ! ) kind of guidelines, or the intelligence communit: [ i
pﬁocess °lr dc;:herwxse, ;Lp;:,rovztxl of a system of prior review. I think g{)x]idelines. Guidelines are easier to change if YOu-ﬁz?d ﬁle‘;’oﬂz ng‘;:.gf
that would be very unfortunate. ° . . able than & law i ise, 2

It might be pgssible, nlthougfh I tend to doSbtt it, to wozkulpto about it s to revise, and also, as you say, we don’t know a lot
legislative language the kind of requirements that you are talking But you still aro concerned that if we encour .
about also with an expression of ncutrality. That would be v.e;y legislation, wo would be thorcforo giving our h:g:i;ﬁ:lél?:gﬂgh sng
difficult to do. I think you can probably accomplish these results with- to tho process, and you don’t want to do that. Pp
out having to commit anything to legislative language. I thinlk this Mr. Lyxom. Yes. There are o lot of cases where an argument is
committec has enough clout with the intelligence community t% wring successfully mado that Congress implicitly improves an g;:xecuti\:e
out of them the kind of regulations and reporting and so on that you . activity by funding it, specifieally funding b, and 3t io o veos aay
might ie: nuttﬁ\g zbcmoIz}uthorlzatlon Iangnage. - aren, of legal argumentation. d Y sy

Mr. Aspin. Maybe. I'm not so sure anymore. Mr, Asein. What would be the legal argumentati i

A _— , . What v o ? )

Mr. Ly, Let me say something else, too. T think that th? app}r);)ach pose you are arguing in & future Su p%mnv (g)ourt case tlllnftnyf)}xlllswniltlgl
here has got to be—and this may raise some J“rISdmtlméﬂ‘ e et & different outcome than the Snepp decision and we had, in effect, put
to this committeo, but I think the approach has to be broader tb an jus into an authorization bill or maybe inte the charters some dirccti\’n? to
the intelligence community. I think the Justice Department cars%.an tho intelligence community saying please develop gnidelines and pub-
enormous amount of responsibility for this monster that creative lish thoso guidelines concerning the propubliontion sevioey oo ozcss
lawyoring has wrought, and I think that, as typically happens in keeping in mind the following kinds of issues. p ’
other arcas when a court decision comes down with broad implications, Mr. Lynoir. Tam afenid T lenow shat tho Jastico Department wi)u]d
it is very much the job of the Office of Legal Counsel and tho At.té)rney argue, and they would sny, Congress having directed the Arency to
General to provide some narrowing and some administrative guidance, develop regulations obviously upproves of the activity with ros )t, t i
and I think lth is very important that the Justice Department be which the regulations are developed, ; spect to -~
brought in on this. - . R Now, you might say that, as I say, it woul ‘

Anotheér thing that could be done administratively is to malo g very diﬂicult, and I wouldn't want ty¢; put my(ig?s I;Y?S:}lll;leb‘;lstl?:tugtg :
clear that this constructive trust remedy will not be applied again preface any kind of direction with some expression of neutrality; the
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old national security proviso on the wiretap statute comes to mind,
that Congress doesn’t take a position with respect to whether or not
this is constitutional, but if it is, we are exercising our authority.

But I wouldn't encourage that, and I think you can perform your
oversight function and get the requisite amount of information out of
the Agency without going down that road. .

Mcr. Asrixn. Mr. Colby, what would you say about all this?

Mr. Coroy, Well, I think that the first priority is a criminal sanc-
tion, criminal statute, very simply. Now, in addition to that you could
have, if you wanted to, an amendment to be voted on separately, that
that be an exclusive remedy. That would shake out whether the House
as a whole would adopt only the criminal sanction or whether they
want to retain the contract approach as well.

If that failed, you could put in some general—then I regret to say
I find myself in some agreement with Mr. Lyynch on this, that I think
that you would hold up the whole process so long in trying to stumble
around and find out how to handle this problem that we would lose a
couple of years on the criminal statute. And for that reason I would
say that you just leave it out, just don’t mention it. I think the erimi-
nal statute stands on its own. ‘

“This problem could be the result of some study and development of
guidelines as to what you think is appropriate and what isn’t, and
you can put in the criminal sanction that any other remedics will be
the subject of detailed regulations to be drawn up by the President
and submitted to the committees. That way you would force the admin-
istration into defining some guidelines which you then could review
rather than have to originate.

Mr. Asrin. Right. And if you said “any other,” then you would not

be putting any support to the idea of particular prepublication—

Mr. Corny. Yes; any other, including the administrative ones, of
course. .

» Mr. Asrin, OK,

Mort, did you have anything to add on that$ L.

Mr, Havrerin, I think it is a mistake to try to legislate at this point,
anu I think it ought to be possible—I mean, the Agency does have
guidelines, and its seems to me that if you call them back and press
them on their answers to these questions——

Mr. Asrin. The problem is the Agency has guidelines, DIA has
guidelines, Justice has guidelines and NSA. has guidelines. They all
have different guidelines, and all of them have a more or less sophis-
ticated review process dependin%r on how mych business they do.

Mr, Haveerin, Yes; but I really go back to what Mark Lynch sug-
gested. I think that there is & requirement here that the Justice De-

. partment get into the act and try to standardize these procedures.

These are procedures that affect the first amendment rights of both
the writers and the readers of those books, and I think there is an
obligation of the administration to come up with some uniform stand-
ards, and that the way to do that is not in an authorization bill for

the intelligence community but b{. trying to persuade the Justice
i .

Department that it has a responsibility here and an obligation.
Mr. Lyxncm., But just to emphasize again, as Mr. Colby has, the best
solution is the criminal approach, as an exclusive remedy, And it may

be a diversion of cnergy and resources to fiddl wi

other, you know, trying fo rogularize the current :y:::;:ind yvxth these
. You know, you mentioned NSA. As I understand from these hear-
ings, they don’t have a review requirement, and I think one of the
;e;tsons or that is they have a very clear statute on cryptographic
Intormation. If you have a strong—and they certainly have not had
i'mywhero near as many problems as CIA has had in disclosures, If you
1nve a good, solid statute, these other probleins evaporate, T

Mr. Asrin. I don’t know that that is attributed just to tho statute, . -

Mr. RoaersTeIN, Would you want t
» SIN. o extend the NSA st:
cove; sI:)urces s{r};’dﬁnethodi of other intelligence agcncies{t Statute to
. + ~4YNCH. Well, as we have indicated today, we would go for act
1dent1ﬁ,cat10n of sources which I think is ytim humanginte]l].i?e::el
agency 1% analog to crgptogra.phy‘ ' '
. ROMERSTEIN. Under the terms that are in the 1 rni
. aw concerning the
xlr\lgt%z: s(;u.would want that whole thing broadened to sourcesgnnd
Mr. Lynox. Sources, Methods is much more di
3 . more diffi
%IIr. Rogmnsmm. Sources, ro difleult,
0w about sources? You would agree that the concents |
rehtng.nrr to N, Sf\‘ should be broadened to sources of CI‘R}; sin the
. tll‘ ¥Ncir, The genoral appronch. T have not looked at that statute’
m1 1o past 30 days, so I don’t wunt to buy into it completely, uncriti-
cally, but the general approach that we have discussed today; yes.
Mr. Fuerrn. I t_:hm!{ possibly in the next couple of days we will see
& new version of the Senate’s charter bill, but referring to the version
which still exists, if the scetions of that Dhill that have to do with
names of agents were to be passed, would that in fact realize the
crll\ninmﬁ standard fh:llt J\lIr. }Col by istalkingubout? . '
Mr. Haveerin, I think the answer to that is “Yes,” |
\VJ{I{; tcg‘hmque; which we discussed a lit'.l',lo.lbit..S %" 1t dogs ot doal
¥, GoLey, I would like to see some narrowly defined tecl
o Sousy, 1 1 like 4 e ly defined technology.
wel\xza L ;:;g t})Ye are alveady talking about 95 percent of what you
r. HareeriN. There are two problems with the eu
R e current deaft,
8 it ?'eaﬂirms the sources and methods authorily of the I)irtctox(-) 22
entral Intelligence, and I think there is a serious question of Con-
cgi,rz-e_ss_ reenacting that authority in the face of the Supreme Court
ceision saying it is ample authority for the prepublication without
iﬁylixg _s?mgthmg -about that, and I think what has got to be done in
i ‘a; &gls ative history of the chatter is to make it clear that in cnact-
t?at (3e crfmxn_al remedy and in enaeting the sources and methods
t.]m -ongress intends that the criminal penalty isthe sole remedy in
10 cour 'ts, and that the Director.shall exercise his authority to protect
?;)mccsh.md methods administratively or at the Justice Department
hrough the Imposition of criminal sanctions, but that Congress does
noi‘,: mtcndfto pgnttimge, ]zln effect, this contract system, .
am afraid that all of this discussion about
regulations will not be irrelevant, but it is at I:as‘:h::}ﬁﬁp{:?tlue)?ag

insuro that Congress does not reenact without saying something about
I v

Declassified in Part - Sanitized Copy Approved for Release 2012/11/21 : CIA-RDP99-00418R000100130001-7

S,

L .



—

Declassified in Part - Sanitized Copy Approved for Release 2012/11/21

[

v —

176

.

Mr. Fuertu. If you could get that language, it might be all well
and good. But it is a fact that what you might get is the status quo
insofar as the Snepp decision is concerned and a charter that contains
the names of agents provisions, but without the legislative provision
You are talking about. :

Mr. Havperry, We expect this committes will write that in.

Mr. Fuerra. Which would add up as a matter of, you know, dis-

cussion, to what is the best public policy here. To mandatory prepub-
lication review? The right of injunction and the right, if all those
things fail, to apply criminal sanctions against someone who reveals
the name of a source. : . : :

So the particular public policy you are advocating, if T understand
it correctly, has the risk that it could lead to the worst of all possible
worlds from your point of view . N :

Mr. Ly~cw. I suspect that if we ended up with that worst of all
possible worlds, we would find that a real sticking point on the whole
<charter enterprise. L

Mr. Aserx. Thank you all very much for coming. It was very, very

- useful, very helpful.

hank you. = . N
| Whereupon, at 11 :56 a.m., the subcommittee recessed subject to the
call of the Chair.) .
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